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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR), 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 28/2012

U/S 385 IPC r/w sec 25(i) (a) Arms Act

State of Assam

Vs

                                    Abani Chutia

     Puna Chutia

                                                      ……....ACCUSED

Advocate for prosecution: Learned Miss Jogamaya Phukan

Advocate for defence: Learned A. Bhattacharjee

Charge framed on: 27-09-2013

Date of Evidence: 24-04-14, 25-6-14, 1-11-14, 7-3-15, 23-11-17

Date of Argument: 23-03-2018

Date of Judgment: 23-03-2018

JUDGMENT

1. The prosecution case succinctly is that informant on 3-5-2002

lodged an ejahar stating that extortion by ULFA militants was

being  carried  out  in  Dighaltarrang,  an  Army  team  of  two

Mountain division was tasked to nab these miscreants. Informant

further  stated  in  the  ejahar  that  according  to  information

available,  the militants  had asked shopkeepers to  meet  them

with money at Dighaltarrang at 17/30 hrs. Informant also stated

in the ejahar that at around 7/00 hrs of 3rd May, 2002 the Army
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team spotted some suspicious looking individuals approaching

the  pre-designated  meeting  point  for  extortion  and  on  being

challenged, they attempted to flee. However, Army team chased

and  apprehended  accused  Aboni  Chetia  And  Puna  Chetia.

Informant also stated in the ejahar that Army recovered from the

said persons two X country made pistols, one X extortion note

signed  by  Padma  Barua  and  Rs.243/-.  On  being  caught,  the

accused  persons  confessed  that  they  acted  as  guides  and

couriers for the Action Group Cadre of the 28 Bn of ULFA. 
Thus,  the  above  facts  circumstances  led  to  the  filing  of  the

instant complaint and set the prosecution case in motion.
2. Based  on  the  ejahar,  Doomdooma  P.S  Case  No.  98/2002  u/s

384/511/34 IPC r/w sec 25(1) (a)/27 Arms Act r/w sec 10/13 U.A.

(P)  Act  was  registered.  The  case  was  transferred  from

Doomdooma to Baghjan PS and registered as Baghjan PS Case

No-02/12 u/s 384/511/34 IPC r/w sec 25(1) (a)/27 Arms Act r/w

sec  10/13  UA  (P)  Act.  After  completion  of  investigation,

Investigating  Officer  submitted  charge-sheet  against  accused

person namely Aboni Chutia and Puna Chutia u/s 384/511/34 IPC

r/w 25(1) (a)/27 Arms Act in the year 2012 for their prosecution

under the aforesaid sections of law.
3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Charge u/s

385 IPC r/w sec 25 (i) (a) Arms Act was framed, read over and

explained  to  accused  to  which  accused  persons  pleaded  not

guilty and claimed to be tried.
4. In  this  instant  case,  seven  prosecution  witnesses  (hereinafter

referred to as PW) were summoned, examined-in-chief. All  the

PWs were cross examined by defence except PW4 and PW5.
5. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.

POINTS FOR DETERMINATION:
6. The points of determinations are as follows:-

(i) Whether  accused  persons  on  3-5-2002  at  3/30  pm  at

Dighaltarang,  Hapjan  under  Doomdooma  PS  put  Gopal
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Biswas  and  others  in  fear  or  attempted  to  put  fear  of

injury in order to commit extortion in furtherance of their

common intention and thereby committed an offence u/s

385 IPC?
(ii) Whether  accused persons  on  the  same day,  place  and

time,  were  found  in  possession  of  country  made  pistol

without any license and thereby committed an offence u/s

25(i) (a) Arms Act, 1959?
 

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence of all

the PWs one after another thoroughly.
PW1-Ashok Kumar Sen has deposed in his evidence

that  he  does  not  know the  informant  nor  does  he  know the

accused. PW1 has deposed in his evidence that he was called by

police from his home and asked to sign a paper which he was

not allowed to read and has been exhibited as Ext1 (seizure list).
PW2-Gopal Biswas has deposed in his evidence that

in the year 2002 one demand letter was delivered to his father

for payment of Rs.50,000/- and his father reported to him that

three boys delivered the letter to his father. PW2 also deposed

that  after 4/5 days,  police brought 2/3 boys for  identification.

PW2  deposed  in  his  cross-examination  that  he  is  not  sure  if

accused were brought by police on the day of identification by

his father. PW2 also deposed that his father has expired.
PW3-Alpana Das has deposed in her evidence that

around 10 yrs ago from the date of deposing evidence , she was

at her shop and one of the accused out of accused Aboni Chutia

and Puna Chutia handed a letter of demand to her.  PW3 also

deposed in her evidence that accused did not make any force or

threat to her and she was alone at that time in her shop. 
PW4-Rakesh  Shukla  has  deposed  in  his  evidence

that victim is his elder brother who was demanded an amount of

Rs.50,000/- by two boys but accused persons are not the two

boys who demanded money from his brother.
PW6-Hasta Bahadur Chetry deposed in his evidence

that he did not carry any investigation in this case.
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PW5-Sunil Shukla has deposed in his evidence that

the informant is known to him as he was a customer of his shop

and he saw accused persons after police arrested them, though

he has no personal acquaintance with them. PW5 has deposed

that one small boy came to his shop situated in Diyamuli T.E.

and handed over a letter whereby a demand for Rs.50,000/- was

made  and  the  letter  had  no  name  written  on  it.  PW5  also

deposed that though Material Ext.1 looks like the demand letter

handed over to him but the demand letter he was handed over,

was  written  on  a  big  paper.  PW5  has  deposed  in  his  cross-

examination that if the small boy who handed over to him the

demand letter was sent by accused persons is not known to him

and he signed Ext.3 which third seizure list without reading it.
PW7-Babu Sing is the Investigating Officer who has

deposed that he took up investigation of this case and during

course  of  his  investigation,  two  handmade  pistols  seized  by

previous I/O was sent by him to Commandant of 2nd APBN for

expert  examinations  and collected the reports  also.  PW7 also

deposed that he applied for prosecution sanction for prosecuting

accused persons under the Arms Act to then District Magistrate,

Tinsukia  and  to  then  Home Secretary,  Assam for  prosecution

sanction and accordingly received prosecution sanction order. 
PW7  also  deposed  that  till  he  was  involved  with  the

investigation, the case diary of the instant case was with him in

his custody.
8. On perusal  of  the entire  evidence  on record,  it  is  found that

prosecution evidence has many loopholes.
Firstly, section 385 IPC says that whoever, in order

to  the  committing  of  extortion,  puts  any  person  in  fear,  or

attempts  to  put  any  person  in  fear,  of  any  injury,  shall  be

punished  with  imprisonment  of  either  description  for  a  term

which may extend to two years, or with fine or both.
The main ingredient to attract section 385 IPC is that a person

must be put in fear or attempt must be made to put the person

in fear of any injury so that extortion can be made.
However, none of the victims in their deposition have stated that

they were put in fear or attempts were made to put them in fear

of injury.
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Also,PW3-Aplana Das has deposed in her evidence that accused

did not make any force or threat to her when she was alone at

that time in her shop. 
Secondly, None of the Pws could prove the seizure

lists  through which  the  demand  letters  alleged to  have  been

made by accused persons were seized.  PW5-Sunil  Shukla has

deposed that he signed Ext.3 which is third  seizure list without

reading it. PW1-Ashok Kumar Sen has deposed in his evidence

that he was called by police from his home and asked to sign a

paper which he was not allowed to read and has been exhibited

as Ext1 (first seizure list). And PW5-Sunil Shukla also deposed

that though Material Ext.1 looks like the demand letter handed

over to him but the demand letter he was handed over,  was

written on a big paper which thereby means that the material

exhibit  shown to  him in  Court  is  not  exactly  the  same letter

handed to him.
Thirdly, prosecution could not prove whether letters

were  supplied  by  accused  or  written  by  accused  persons.

Evidence of PW2 and PW3 raises a doubt about identification of

accused persons. While PW2 has deposed that 
that he is not sure if accused were brought by police on the day

of identification by his father, Pw3 has deposed that one of the

accused handed her the letter though she clearly did not state

as  to  who  out  of  the  two  accused  persons  handed  her  the

demand letter,  meanwhile PW4-Rakesh Shukla has deposed in

his evidence that victim is his elder brother who was demanded

an amount of Rs.50,000/- by two boys but accused persons are

not the two boys who demanded money from his brother.
Fourthly,  I/O  sought  for  prosecution  sanction  but

during entire period of investigation, held the case diary in his

custody  which  implies  that  prosecution  sanction  was  allowed

mechanically.
Fifthly,  prosecution  could  not  establish  that  the

small  boy  who  handed  demand  letter  to  PW5  was  sent  by

accused persons.
Sixthly, ejahar speaks about  Army recovering from

the said  accused persons two X country made pistols,  one X

extortion  note  signed  by  Padma  Barua  and  Rs.243/-  but
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deposition of I/O-PW7 speaks about two handmade pistols seized

by previous I/O which were sent by him to Commandant of 2nd

APBN  for  expert  examinations.  And  Ext.5  which  expert

examination  report  speaks  about  one  Air  Pistol  and  one  fire

Arm/short  gun.  The  description  of  arms  seized  defers  as  per

ejahar and the expert report.
Lastly,  prosecution  could  not  produce  informant  in  this  case

despite repeated efforts made by it.
9. It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209  that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction can not be passed on the

accused.
10.In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges  levelled  against  the  accused  beyond  the  pale  of

reasonable doubt and accordingly, accused persons are entitled

to acquittal.
11.In  the  result,  accused  Aboni  Chutia  and  Puna  Chutia  are

acquitted from charges u/s 385 IPC r/w sec 25(i) (a) Arms Act,

1959 levelled against them and they are set at liberty forthwith.
12.Bail bonds furnished on their behalf shall remain in force for a

period of six months.
13.Given under my hand and seal of this Court on this 23rd day of

March, 2018.
14.Case is disposed off hereby on contest.

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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ORDER

Accused Aboni Chutia and Puna Chutia are present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Aboni Chutia and Puna Chutia are acquitted from charges u/s

385 IPC r/w sec 25(i) (a) Arms Act, 1959 levelled against them and they

are set at liberty forthwith.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this 23rd day of March,

2018.

Case is disposed off hereby on contest.

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1      PROSECUTION EXHIBIT:
Ext. 1- seizure list
Ext. 2- seizure list
Ext. 3- seizure list
Ext. 4- (inadvertently no exhibit made as Ext.4)
Ext. 5- expert report
Ext. 6- prosecution order from District Magistrate
Material exhibit 1- demand letter given to PW-Sunil Shukla

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:
PW1- Ashok Kumar Sen
PW2- Gopal Biswas
PW3 – Alpana Das
PW4 – Rakesh Shukla 
PW5 – Sunil Shukla
PW6- Hasta BAhadur Chetry
PW9-Babu Sing

4      DEFENCE WITNESS: 
      None 
                                                                                  

                                                                       (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                               Tinsukia, Assam


